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 1.  TIME:  9:00   CASE#: MSC12-03011 
CASE NAME: WILSON VS. WELLS FARGO 
HEARING ON MOTION TO DISMISS PLAINTIFFS 5th Amended COMPLAINT 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Wells Fargo’s motion to dismiss plaintiffs’ fifth amended complaint with prejudice is granted. 
Plaintiffs filed this action on December 27, 2012. It is undisputed that plaintiffs failed to bring the 
action to trial within five years pursuant to CCP 583.310 and 583.320(a)(2), even accounting for 
additional time related to the new trial motion and the appeal.  

Plaintiffs have failed to demonstrate diligence in bringing the matter to trial and have not shown 
the existence of “impossibility, impractibility or futility” in timely commencing the trial. Ongoing 
settlement negotiations with defendants do not provide a statutory excuse to the mandatory 
deadlines. Nor does plaintiffs’ belated decision to bring in Doe defendant Berkadia rescue the 
case. The five-year period for “Doe” defendants is calculated from the filing of the original 
complaint. Warren v. Atchison, T. & S.F. Ry. Co. (1971) 19 Cal.App.3d 24, 37-38.  

Finally, the existence of Wells Fargo’s cross-claim does not extend the five year statute on the 
original complaint. Instead, the cross-complaint “has a life independent of the original complaint 
for purposes of the five-year mandatory dismissal rule” because it asserts a separate cause of 
action which could have been brought and tried independently of plaintiffs’ claims. Bright v. Am. 
Termite Control (1990) 220 Cal.App.3d 1464, 1468. 

 

  

 2.  TIME:  9:00   CASE#: MSC13-00491 
CASE NAME: T&S VS. MANCHENO 
HEARING ON MOTION FOR AWARD OF COST OF PROOF SANCTIONS 
FILED BY T&S ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
The Court continues this matter to be heard in front of Judge Craddick on Sept. 9, 2019 
at 9:00 a.m.  Counsel are ordered to appear in the Department 21 location on that date and 
at that time. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-01467 
CASE NAME: JOHNSON VS. LEE 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY GEORGE LEE, M.D. 
* TENTATIVE RULING: * 
 

Dr. Lee’s motion for summary adjudication as to the Second Cause of Action of the 
Complaint is denied.  Dr. Lee has failed to meet his initial burden.  Plaintiff’s Third Amended 
Complaint (“TAC”) pleads this cause of action as one in which Dr. Lee failed to respond 
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significantly to symptoms obviously requiring immediate medical attention – Maya Johnson’s 
inability to breathe.  Dr. Lee presents no evidence to refute that characterization of the case.  
To the extent any evidence is nevertheless necessary on this issue, there is a triable issue of 
fact whether Maya Johnson said in Dr. Lee’s presence that she could not breathe 6-7 minutes 
before he took any measures to address that problem and whether this case involves a failure to 
respond or a failure properly to diagnose or treat.  (See Disputed Material Fact (“DMF”) Nos. 6, 
7, 16, 17, 19.) 

 
Background 
 
This is a suit for wrongful death and negligent infliction of emotional distress (NIED) by 

David Johnson, arising out of the death of his wife, Maya Johnson, resulting from events that 
occurred while she was delivering a baby at the County hospital on August 4, 2013, while under 
the care of Dr. George Lee, an anesthesiologist.  Defendant Lee now moves for summary 
adjudication of David's bystander NIED cause of action, arguing that David cannot prove the 
second of the three elements required for recovery. 

 
Analysis 
 
In Thing v. La Chusa (1989) 48 Cal.3d 644, the California Supreme Court established a 

three-part test for recovery in any NIED case.  The second requirement is that the plaintiff be 
“present at the scene of the injury-producing event at the time it occurs and . . . then aware that 
it is causing injury to the victim.”  (Thing, supra, 48 Cal.3d at 667-668.)   

 
This requirement is a problem in establishing a right to recover as a bystander to 

medical malpractice.  While a lay person viewing an automobile accident can be at the scene 
and be aware then that it is causing injury to the victim, a lay person viewing medical treatment 
does not readily have this understanding or awareness.  He cannot readily separate symptoms 
due to natural causes from symptoms due to negligent treatment, or know he is witnessing 
negligent treatment, i.e., a medical “accident,” rather than non-negligent treatment.   He does 
not necessarily know whether the symptoms he is witnessing are due to the underlying injury 
or illness being treated, to some non-negligent treatment of that condition, to lack of proper 
diagnosis or treatment of that condition, or to the start of some new injury caused by 
the treatment.   

 
The Court explored these problems Bird v. Saenz (2002) 28 Cal.4th 910, outlined how 

the second element of the Thing test is applied in medical malpractice cases, and held that the 
plaintiffs could not recover for NIED under the facts of that case. 

 
Bird involved an NIED claim by daughters of a cancer patient who was in the hospital for 

a short, routine, outpatient surgery to install a chemotherapy port.  An artery was nicked during 
the surgery, but plaintiffs did not witness that event.  So they framed the injury-producing event 
as things they became aware of outside the operating room:  a surgery that lasted an hour or 
two rather than the 20 minutes planned; an urgent call for a thoracic surgeon to report to the 
operating room; their mother being rushed down the hallway accompanied by a team of medical 
personnel, looking bright blue, with her legs at a level higher than her head; an explanatory 
comment from a doctor about the artery having been nicked during the surgery and a need to 
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“pump as much fluids and blood into her to keep her alive until the vascular surgeon gets there”; 
and their mother’s doctor running down the hall ten or fifteen minutes later with multiple units 
of blood. 

 
The court said these facts were insufficient because “The problem with defining the 

injury-producing event as defendants' failure to diagnose and treat the damaged artery is that 
plaintiffs could not meaningfully have perceived any such failure. Except in the most obvious 
cases, a misdiagnosis is beyond the awareness of lay bystanders. . . . Even if plaintiffs believed, 
as they stated in their declarations, that their mother was bleeding to death, they had no reason 
to know that the care she was receiving to diagnose and correct the cause of the problem was 
inadequate. While they eventually became aware that one injury-producing event--the 
transected artery--had occurred, they had no basis for believing that another, subtler event was 
occurring in its wake.”  (Id. at 917.)   

 
The court said that a bystander to medical negligence may not recover for misdiagnosis, 

unsuccessful treatment, or treatment that turns out to have been inappropriate only in 
retrospect.  (Bird, supra, 28 Cal.4th at 919-920 (emphasis added).)  It further stated that a 
plaintiff may not recover for “unperceived medical errors hidden in a course of treatment” 
because it is not clear how a bystander without medical acumen, except in the most extreme 
case . . . could meaningfully be aware . . . [it] is causing injury.”  (Id. at 921.) 

 
At the same time, the court outlined facts that do permit recovery.  “To suggest an 

extreme example, a layperson who watched as a relative's sound limb was amputated by 
mistake might well have a valid claim for NIED against the surgeon. Such an accident, and its 
injury-causing effects, would not lie beyond the plaintiff's understanding awareness” even if it 
occurred during a course of treatment.  (Id. at 917-918, 921.) 

 
Further, the court did not say that a plaintiff must understand at the time that he is 

witnessing conduct that is negligent as opposed to harmful.  (Id. at 920.)   
 
Finally, the court cited with approval its decision in the pre-Thing case of Ochoa v. 

Superior Court (1985) 39 Cal.3d 159.  There, a child, who was confined in a juvenile detention 
facility died of pneumonia after authorities ignored his obviously serious symptoms, which 
included vomiting, coughing up blood, and excruciating pain.  The court held that the parents 
had alleged a cause of action for NIED on these facts.  It stated that a case involving a failure to 
respond significantly to symptoms obviously requiring immediate medical attention, as opposed 
to one involving a misdiagnosis, unsuccessful treatment, or treatment that turns out to have 
been inappropriate only in retrospect, will permit recovery.  Such a failure “is not necessarily 
hidden from the understanding awareness of a layperson.”  (Bird, supra, 28 Cal.4th at 919-920 
(emphasis added).)  

 
A case after Bird, Keys v. Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 

484, makes clear that a failure to respond need not be for hours or days to be actionable; it may 
be for only minutes.  There the court upheld a verdict in favor of the plaintiffs for NIED over a 
challenge that the verdict was not supported by substantial evidence. 

 
The court recited the key facts, all of which occurred over approximately fifteen minutes. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   08/14/19 

 
 

- 4 - 

“The evidence here showed that plaintiffs were present when Knox, their mother and sister, had 
difficulty breathing following thyroid surgery. They observed inadequate efforts to assist her 
breathing, and called for help from the respiratory therapist, directing him at one point to suction 
her throat. They also directed hospital staff to call for the surgeon to return to Knox's bedside to 
treat her breathing problems.”  (Keys, supra, 235 Cal.App.4th at 489.)   

 
The defendant argued that recovery was not possible because plaintiffs were required to 

prove that Knox’s inability to breathe was due to the hematoma in her throat.  The court 
disagreed.  Plaintiffs did not need to do this, and doing so would not have aided them because 
the hematoma did not result from negligence.  Plaintiffs could not recover for a non-negligent 
injury or for something that was not an “injury” caused by a medical accident but was simply a 
known complication of the surgery.  (Id. at 490.)  However, plaintiff’s expert characterized the 
critical factor as the defendant’s failure to realize that Knox had a compromised airway.  “The 
injury-producing event here was defendant's lack of acuity and response to Knox's inability to 
breathe, a condition plaintiffs observed and were aware was causing her injury.”  (Ibid.)   

 
The court concluded, “This case is more like Ochoa than Bird. A reasonable inference 

can be drawn from the evidence that [plaintiffs] were present and observed Knox's acute 
respiratory distress and were aware that defendant's inadequate response caused her death.”  
(Ibid.)   

 
Keys and Ochoa make clear that an injury-producing event can be a failure to respond to 

a symptom, such as coughing up blood or an inability to breathe, rather than to the underlying 
condition or injury causing that symptom.  A key symptom in Ochoa was that a child was 
coughing up blood.  Healthy people do not cough up blood.  Lay people understand this.  
The question is what symptoms lay people understand obviously require immediate medical 
treatment in a woman in the midst of childbirth.  Certainly they would not understand mere 
screaming or other expressions of pain to represent this.  Those are common things that occur 
during childbirth.  But what about a mother who repeatedly says she cannot breathe?  
This brings us to the facts of this case. 
 

Here, plaintiff David Johnson had gone to the hospital to be with his wife when she gave 
birth.  At one point during the delivery, the baby’s heartbeat slowed and a decision was made to 
do an emergency C-section.  David witnessed Maya’s lips turn blue then.  (UMF 13.)   

 
He accompanied a doctor and a nurse as they moved her to the operating room and 

about ten to fifteen minutes later, after he had donned some scrubs, was taken directly to the 
operating room.  (UMF 14.)  When he entered it, he saw a team of doctors and nurses (2-3 of 
each), around his wife, attempting to deliver the baby.  He did not know where they were in that 
process.  (UMF 15.)   

 
He gave the following deposition testimony about what happened next.  Immediately 

when he entered, his wife said, “Daddy, I can’t breathe.”  He was asked whether that was the 
first time she had said anything about being unable to breathe and responded, “Yes, to my 
knowledge, she was – I don’t know how to say it.  Like I don’t want to go too far into it.  But my 
wife wasn’t being paid attention to is what I feel.  And when I got there, she finally felt like she 
could talk to somebody and tell them what was going on.  Nobody was paying attention to her.”  
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She told him that she could not breathe within 20 seconds of when he entered the room.  He 
was asked whether anyone reacted to her saying she could not breathe, and he testified, “I did.  
I said, ‘What?  What do you mean?’”  He then said (by inference to the room as a whole), “Hold 
on. . . . Excuse me.  We need to get her some oxygen.  She’s saying she can’t breathe.”  He got 
no response.  His wife said again, “I don’t feel like I can breathe.”  David then yelled out to Dr. 
Lee again, and Dr. Lee started to fondle a few of the vials that were on his doctor’s cart.  So 
David thought Dr. Lee was basically not hearing him.  Dr. Lee did not acknowledge him.  At that 
point, seeing an oxygen tank and mask that appeared to be operating, he handed the mask to 
his wife to take a few breaths and see if it helped.  She threw it off her face and said, “I can’t 
breathe.”   One of the nurses behind David then asked his wife whether she was okay.  She 
said, “No, I can’t breathe.”  Then Dr. Lee said, “I have to give her some of this first,” and he 
directed some fluid down the epidural tube.  Then David saw his wife go into cardiac arrest, 
convulsions.  He told Dr. Lee to help his wife.  Dr. Lee said, “Sir I am trying to help her.”  Then 
David was removed from the room.   

 
David estimates that 6-7 minutes elapsed between when he entered the room and Dr. 

Lee added medication to the epidural.  (Def.’s Ex., D. Johnson Depo., at 163:22-168:24.)  He 
told Dr. Lee to help his wife because he knew that she was losing her oxygen and without that, 
you can’t live.  (Id. at 169:16-22.)  He knows that an incision was made to remove the baby by 
the time he left because he could see them lifting the baby from her.  (Id. at 172:2-8.)    
 

Dr. Lee attempts to put a shorter timeline of 1-3 minutes to all this, apparently by 
reference to timed notes in the medical records.  He claims that David entered the operating 
room at 4:21 a.m.  However, this is merely based on an entry in the medical records that states 
that at 4:21 a.m. “FOB [apparently meaning “father of baby”] in attendance.”  The record does 
not conclusively establish that David entered then, only that his presence was recorded then.  
Therefore, he argues a reasonable trier of fact could still find that he actually entered the room 
at 4:17 a.m., based on his testimony.  This would also be consistent with his testimony that 
some time passed before an incision was made, whereas if the records establish he entered the 
room at 4:21 a.m. they also show the incision was made then.  (Disputed Material Fact No. 6.)   

 
Dr. Lee says the medical records state that Maya complained of shortness of breath at 

4:24 a.m., and implies this was the first time she did so.  David disputes this, saying the records 
do not reflect this is when she first complained of shortness of breath.  David says the records 
show that 4:24 a.m. is when Dr. Lee administered ephedrine and that his wife became 
unresponsive at 4:25 a.m.  (DMF No. 7.)   

 
Thus, there is a factual dispute whether Maya first complained of shortness of breath 6-7 

minutes or only one minute before the first direct or indirect treatment for that complaint.  
 

Clearly the shorter the delay, the more likely there was some justification for it.  There 
may have been other things that Dr. Lee had to do first in his struggle to save her before treating 
Maya’s inability to breathe.  All of that goes to whether he was negligent.  David does not prevail 
if he does not prove that Dr. Lee was negligent as to Maya, for recovery is available only for 
observance of a negligently inflicted physical injury and not just for observance of injury.  He 
also does not recover if Dr. Lee actually was responding to Maya’s immediate medical need, 
but, as a lay person, he simply did not understand this.  But Dr. Lee has not shifted the burden 
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to David on any of these issues because in making this motion he has chosen to stand mute. 
 
David pleaded this as a failure to respond case.  (See Def’s Ex. A, TAC, ¶ 19.) 

Therefore, Dr. Lee’s initial burden on this motion was to show it is not, that he was responding 
or that the symptoms did not obviously require immediate medical attention.  He has not done 
this.  He has not submitted a declaration, any deposition testimony, or an explanation from an 
expert regarding what he was doing and why or about whether a pregnant woman’s inability to 
breathe during labor is routine or obviously requires immediate medical attention.  Without 
meeting his initial burden, he has neither shifted the burden back to David, nor persuaded the 
court as a matter of law that this is a failure properly to diagnose or treat case, and not a failure 
to respond case.  Therefore, summary judgment must be denied. 
 

Dr. Lee argues that this is a failure to diagnose and treat case as a matter of law and not 
a failure to respond case based on Morton v. Thousand Oaks Surgical Hospital (2010) 187 
Cal.App.4th 926. 
 

In Morton, the plaintiff sisters of the victim alleged in their complaint that the victim was 
showing signs of peritonitis, an indication of a bowel leak or perforation after a colon resection 
surgery.  Whatever the signs of peritonitis are, plaintiffs did not allege that they would be 
obvious to any layperson.  They alleged they knew about the symptoms because they had been 
trained as nurses.  But they failed to allege what facts they knew beyond that of a lay person.  
For these reasons, the trial court sustained a demurrer to their complaint and was affirmed. 

 
Here, however, the symptom that David observed was an inability to breathe.  Any lay 

person knows that if a person cannot breathe that person will die.  So Morton is distinguishable. 
 
Further, if it is not distinguishable, Morton is in conflict with Keys, a First Appellate 

District case, and the court follows Keys instead as the more recent and better reasoned case.  
Morton dismisses Ochoa as being decided before Thing and thus under a different standard 
than the one currently in use.  However, Bird says that Ochoa correctly anticipated the new 
formulation of the second element that the Court announced in Thing, and it cited Ochoa as an 
example of a case that is valid under current standards. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00775 
CASE NAME: GOLDEN GATE WAY VS. MONROE 
HEARING ON MOTION TO DISMISS THE COMPLAINT 
FILED BY FIREMAN'S FUND INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Hearing continued to 9/18/19 at 9:00 am at the request of moving party. 
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 5.  TIME:  9:00   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS. RICHARD PERALTA 
HEARING ON MOTION FOR ORDER PERMITTING PRETRIAL DISCOVERY 
FILED BY JAMES OUGH, SHARI OUGH 
* TENTATIVE RULING: * 
 
The Oughs seek an order permitting pretrial discovery into the financial condition of defendants 
Peralta and the Summit HOA. The motion relates to the Oughs’ prayer for punitive damages, 
and is made under section 3295(c) of the Civil Code. Peralta and the HOA oppose. 

Legal Standard 

The parties do not agree on the legal standard applicable to deciding the motion. The Court 
considers that it must first determine the standard that governs the disposition of the motion. 
As it must, the Court starts with the relevant statutory language. 

Subdivision c of section 3295 of the Civil Code says, in relevant part: 

No pretrial discovery by the plaintiff shall be permitted with respect to [the 
financial condition of the defendant] unless the court enters an order permitting 
such discovery pursuant to this subdivision … Upon motion by the plaintiff 
supported by appropriate affidavits and after a hearing, if the court deems a 
hearing to be necessary, the court may, at any time enter an order permitting 
[discovery into defendant’s financial condition] if the court finds, on the basis of 
the supporting and opposing affidavits presented, that the plaintiff has 
established that there is a substantial probability that the plaintiff will prevail on 
the claim pursuant to Section 3294. 

In turn, in order to “prevail on the claim pursuant to Section 3294,” subdivision (a) of section 
3294 requires a plaintiff to prove, by clear and convincing evidence, that the defendant was 
guilty of fraud, oppression, or malice. Clear and convincing evidence means a finding of high 
probability. It requires that the evidence be so clear as to leave no substantial doubt. To meet 
the clear and convincing standard, the evidence must be sufficiently strong to command the 
unhesitating assent of every reasonable mind. (Lillian F. v. Super. Ct. (1984) 160 Cal.App.3d 
314, 120.) 
 
The motion requires the Court to weigh the evidence submitted (both in support of the motion 
and in opposition to the motion). Based on its weighing of the evidence, the Court must 
determine if the Oughs have established the substantial probability required by section 3295 
that they will prove, by clear and convincing evidence, that Peralta and/or the HOA acted with 
fraud, malice, and oppression. (See Kerner v. Super. Ct. (2012) 206 Cal.App.4th 84, 119-120 
[plaintiff must show it is “very likely” that plaintiff will prevail on claim for punitive damages].)  

In the context of this motion, “substantial probability” means “a high likelihood” or “very likely.” 
These terms are a higher threshold than “more likely than not.” (Jabro v. Super. Ct. (2002) 95 
Cal.App.4th 754, 758.) 

Accordingly, for the Oughs to prevail on this motion, the Court must find (after weighing all the 
evidence submitted both supporting and opposing the motion) that the Oughs have established 
a high likelihood that they can secure the unhesitating assent of every reasonable mind that 
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Peralta and/or the HOA were guilty of fraud, oppression, or malice. (See Kerner v. Super. Ct. 
(2012) 206 Cal.App.4th 84, 119-120 [to prevail on section 3295(c) motion, plaintiff must show it 
is “very likely” that plaintiff will prevail on claim for punitive damages].)  

Discussion 

This case (and this motion) relate principally to the condition of a drainage system/water 
detention area located on Lot 8 in the Park Summit development in El Cerrito. (There is also 
reference to a Lot 7 system that apparently was never constructed.) The Court will refer to these 
as the Lot 7 drainage system and the Lot 8 drainage system.  

The Court first starts with some facts that appear to be undisputed, at least for purposes of the 
present motion: 

 Peralta owned what the parties call Lot 8 in the Park Summit Estates; 

 The Oughs (or their trust; for purposes of the present motion, the distinction is 
immaterial) owned 1402 Atwell Road, located downhill from Lot 8; 

 The Atwell Property has been flooded multiple times, the first of which was December 
2014 and the most recent was February 2019; 

 The drainage system located on Lot 8 was designed to prevent or mitigate flooding that 
might originate from Park Summit, and the system that was to be constructed on Lot 7 
would have served the same purpose; 

 Starting in approximately June 2014, Peralta made a series of alterations to the Lot 8 
drainage system; 

 The CC&Rs of Summit HOA prohibit modification of the Lot 8 drainage system without 
city approval; 

 Peralta was provided the CC&Rs when he purchased Lot 8; 

 The City of El Cerrito passed a resolution in May 1991 (Resolution 91-35) as part of the 
approval process for the Park Summit property that had conditions related to water 
runoff from the Park Summit property.  

The principal disagreements seem to be what Peralta knew, when he knew it, whether he 
obtained City approval for the modifications he made to the Lot 8 drainage system, and what his 
intent was with respect to the changes he made. The HOA’s precise role in those alterations, as 
well as the maintenance of the drainage systems, also is in dispute. 

The Oughs say that Peralta was provided the CC&Rs when he purchased Lot 8, and the 
CC&Rs reference Resolution 91-35, which in turn references an Environmental Impact Report 
from 1985 that warns of flooding risk to the Atwell Property. The Oughs contend that based on 
this chain, Peralta knew that altering the Lot 8 drainage system would endanger the Atwell 
Property. 

The Oughs also say that Peralta fraudulently misrepresented to the City that he restored the 
drainage facility/detention basin to its original condition. The Oughs contend that in the Summer 
of 2014, Peralta engaged in unpermitted alterations using unlicensed workers. In December 
2014, according to the Oughs, Peralta made further alterations pursuant to a building permit, but 
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violated that permit by not hiring an engineer to oversee the process. 

Peralta counters that he initially thought the drainage facility/detention basin was abandoned 
due to its rundown appearance, and believed the modifications he was making would improve 
the system. His deed failed to include any restrictions (although such restrictions were required 
under Resolution 91-35). He says that initially, he did not even know that the drainage 
facility/detention basin was located on his property, but that once he learned it was on his 
property, he received oral approval from the City to make modifications, which he believed were 
improving the drainage facility/detention basin. When flooding occurred in December 2014, after 
the first round of modifications, he went back to the City and acted to restore the Lot 8 drainage 
system to the City’s satisfaction. 

Much of the evidence is in conflict, but what is not in conflict is that Peralta’s deed was not 
restricted as it was supposed to be. Moreover, the Court finds credible Peralta’s assertion that 
he did not review the CC&Rs in their entirety at the time he purchased Lot 8 (even though he 
was provided them at that time), because he did not believe there to be any problem. As such, 
he did not have actual knowledge of the contents of the CC&Rs, Resolution 91-35, or the EIR, 
at least initially. It might have been negligent of him to not review those materials, but mere 
negligence does not support an award of punitive damages. 

Following the initial (summer 2014) modifications, it appears to the Court that Peralta acted to 
correct or mitigate whatever damage was caused by his initial modifications (or, at a minimum, 
to put things back to where they stood before he made the summer 2014 modifications). It also 
does appear that Peralta obtained a permit for the December 2014 work, and there does not 
seem to be any evidence that Peralta acted with the goal to cause harm to the Oughs or their 
property. The Court notes that under section 3295, the Court is not here making a merits 
determination related to the Oughs’ claim for punitive damages, and nothing about this ruling 
precludes the Oughs from introducing evidence at trial related to punitive damages. (Guardado 
v. Super. Ct. (2008) 163 Cal.App.4th 91, 98.) 

However, with respect to Peralta, the Court has weighed the evidence presented by both sides, 
and finds that the Oughs have failed to carry their burden of establishing a substantial 
probability that they will prevail on a punitive damages claim vis-à-vis Peralta. As to Peralta, the 
motion is denied. 

The HOA 

Exhibit C to the Byrne Declaration appears to be portions of the CC&Rs. The document appears 
to have been produced by the City of El Cerrito in response to a subpoena. The cover memo 
suggests that the pages included are the final CC&Rs, although paragraph 15 of the Rutherford 
Declaration suggests (but does not say for certain) that the HOA contends that the final CC&Rs 
were not provided with the motion. The HOA says that Exhibit 8 to the Rutherford Declaration is 
the actual CC&Rs. However, Exhibit 8 to the Rutherford Declaration provides only the first few 
pages of the CC&Rs. It does not provide paragraph 3.5.9, and the HOA does not actually argue 
that the portions of the CC&Rs provided as Exhibit C to the Byrne Declaration are not accurate. 
(If they were not, why did the HOA not provide the actual, accurate CC&Rs? Why did the HOA 
not make evidentiary objections to various matters, instead of obliquely referring to them as 
hearsay in its memorandum of points and authorities or counsel’s declaration? This line of 
argument from the HOA is perplexing.) 
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The portion of the CC&Rs containing paragraph 3.5.9 is before the Court. No party has made an 
evidentiary objection to that material, and it appears authentic and accurate to the Court. The 
Court relies on it. Paragraph 3.5.9, on page 9 of the CC&Rs, gives the HOA “the exclusive right 
and responsibility to landscape and maintain the area of the Drainage Detention Basin and any 
Improvements thereon.” 

In the period before he made his initial modifications, Peralta described the Lot 8 Detention 
System as being so rundown that he believed it was abandoned. The HOA claims that it did 
maintain the basin, pointing to Exhibit 2 to the Rutherford Declaration (portions of the Dr. Chiu 
deposition) to support this contention. The Court has reviewed pages 56, 57, and 60 of the 
deposition. Dr. Chiu testified that he (on behalf of the HOA) occasionally had debris cleaned out 
of the drainage system, but he could not be specific as to how often, or where particularly this 
debris cleanout was conducted. 

The HOA concedes that it became aware of Peralta’s alterations to the Lot 8 drainage system 
sometime after July 2014. And the HOA contends that Peralta was never an officer of the HOA, 
compelling the conclusion that Peralta was not acting on the HOA’s behalf when he made 
alterations to the Lot 8 Drainage System. And yet, despite the CC&Rs assigning to the HOA the 
exclusive right and responsibility to landscape and maintain the Lot 8 Drainage System, it 
appears that the HOA—at a minimum—allowed Peralta to continue altering the Lot 8 drainage 
system after it became aware that he was doing so.  

The fact that the HOA had the exclusive right and responsibility to landscape and maintain the 
Lot 8 drainage system also belies the HOA’s contention (found in the Rutherford Declaration) 
that there is no evidence it had knowledge or should have had knowledge of the effects of 
Peralta’s alterations to the Lot 8 drainage system. (Rutherford Decl., ¶ 9.) To the contrary, once 
it discovered Peralta’s alterations, the CC&Rs appear to the Court to have required the HOA to 
have done something. Investigate the effects of Peralta’s alterations. Take over responsibility for 
restoring the functionality of the Lot 8 Drainage System. Something. 

However, even that appears to the Court to rise only to the level of negligence. There does not 
seem to have been any intent on the part of the HOA to harm the Oughs or their property. For 
example, as Dr. Chiu testified, there was some effort to maintain the Lot 8 system, even if it was 
not particularly effective. And some of the fault here appears to lie with the original developer 
(for example, failing to deed restrict Peralta’s property and failing to construct the Lot 7 
drainage system). 

Further, as the HOA points out, Resolution 91-35 does not refer to the Oughs’ property 
specifically. What’s more, CACI 3945 (punitive damages against an entity defendant) requires a 
plaintiff to prove that an officer, director, or managing agent of the entity engaged in some 
conduct justifying an award of punitive damages. The evidence presented here does not permit 
the Court to conclude that it is very likely that the Oughs will prove, by clear and convincing 
evidence, that one or more officers, directors, or managing agents of the HOA engaged in any 
particular conduct that would justify a punitive damages award against the HOA. 

As it did with Peralta, the Court notes that under section 3295, this ruling is not a merits 
determination concerning the Oughs claim for punitive damages against the HOA. Likewise, this 
ruling does not preclude the Oughs from introducing evidence relevant to their punitive damages 
claim at trial. 
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As to the HOA, the motion is denied. The Court has weighed the evidence presented by both 
sides in connection with this motion. The Oughs have failed to carry their burden of establishing 
a high likelihood or prevailing on their punitive damages claim against the HOA. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS. RICHARD PERALTA 
HEARING ON MOTION FOR RECONSIDERATION OF WELLS FARGO ORDER 
FILED BY JAMES OUGH, SHARI OUGH 
* TENTATIVE RULING: * 
 
The Oughs ask the Court to reconsider the Wells Fargo order it entered on June 10, 2019, 
which set Peralta’s motion for summary adjudication for hearing on August 28, 2019 (less than 
thirty days before the trial date of September 23, 2019). 

In the first instance, the motion identifies four grounds for the Court to reconsider the Wells 
Fargo order. (See Motion, pages 1:28-3:22.) 

None of these four grounds constitutes new or changed facts, circumstances, or law. All of the 
facts, circumstances, and law articulated in the four grounds are as they existed on June 10, 
2019, when the Wells Fargo order was entered. Standing alone, this is a jurisdictional bar to the 
Court even entertaining the motion. (Le Francois v. Goel (2005) 35 Cal.4th 1094, 1098-1099.) 

As a separate and independent basis for denying the motion, the Court recites the 
following timeline: 

 Peralta’s motion for summary adjudication (“MSA”) was served on the Oughs by 
Federal Express on June 7, 2019, without identifying a hearing date (because a hearing 
date had not yet been assigned); 

 The MSA was filed with the Court on June 10, 2019; 

 The Court entered a Wells Fargo order on June 10, 2019, setting August 28, 2019 as 
the hearing date for the motion; 

 The MSA (including the August 28, 2019 hearing date) was served on the Oughs by 
Federal Express on June 11, 2019; 

 Trial in this case is set to commence on September 23, 2019. 

The motion originally was served on the Oughs by Federal Express, on June 7, 2019, or 
97 days before trial. At that time, there was no “time appointed for hearing,” since, in this county, 
a hearing date is only set upon the filing of a particular motion, and not before. Peralta did not 
know (indeed, could not have known) the hearing date for the motion, and so the papers 
served on June 7, 2019 did not identify the hearing date or time. In all other respects, the papers 
served on June 7, 2019 were identical to the papers filed on June 10, 2019 and served on 
June 11, 2019. 

Subsequently, the motion was filed on June 10, 2019, 94 days before trial. On June 11, 2019, 
Peralta served the Oughs with notice of the August 28, 2019 hearing by overnight delivery. 
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Section 437c(a) of the Code of Civil Procedure provides, in relevant part, as follows: 

(2) Notice of the motion and supporting papers shall be served … at least 75 
days before the time appointed for hearing … If the notice is served by … 
another method of delivery providing for overnight delivery, the required 75-day 
period of notice shall be increased by two court days. 

(3) The motion shall be heard no later than 30 days before the date of trial, 
unless the court for good cause orders otherwise. 

Counting backwards from August 28, 2019, “the time appointed for hearing,” if the motion was to 
be served by “another method of delivery providing for overnight delivery,” it needed to have 
been served on or before June 12, 2019. It was served by Federal Express on June 11, 2019. 
Accordingly, the service complied with section 437c(a)(2). (See Code of Civil Procedure section 
12c [exclude date of hearing and count backwards].) 

While the motion is scheduled to be heard later than 30 days before the September 23, 2019 
trial date, the court may order such a hearing pursuant to section 437c(a)(3). And the Court has 
done so. The suggestion that the Court was somehow uninvolved with an order bearing the 
Court’s signature is not well taken. 

The motion is denied. 

 
  

 7.  TIME:  9:00   CASE#: MSC17-00917 
CASE NAME: FINTA ENTERPRISES VS. HARDING 
HEARING ON MOTION FOR ORDER ESTABLISHING ADMISSIONS 
FILED BY MICHAEL HARDING, BIOSOLIDS RECYCLING, INC. 
* TENTATIVE RULING: * 
 
Defendants’ motions for an order deeming RFAs admitted and to compel answers to form and 
special interrogatories are denied given plaintiff’s belated service of responses. Defendants 
should address any concerns about the sufficiency of the responses through meet and confer 
efforts and additional motions, if necessary. 
 
Defendants are entitled to award of sanctions for having to file the motions. The court orders 
plaintiff to pay defense counsel’s costs and fees in the amount of $2,400 no later than 
September 15, 2019. The award is lower than requested because fees attributable to informal 
resolution efforts are not recoverable nor is an appearance required since plaintiff’s counsel 
stated that he will submit on the tentative. 
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 8.  TIME:  9:00   CASE#: MSC17-00917 
CASE NAME: FINTA ENTERPRISES VS. HARDING 
HEARING ON MOTION TO COMPEL ANSWERS TO SET ONE INTERROGATORIES 
FILED BY MICHAEL HARDING, BIOSOLIDS RECYCLING, 
* TENTATIVE RULING: * 
 
See Line 7. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01966 
CASE NAME: JUDD KESSLER VS. GERALYNNE LONG 
HEARING ON MOTION TO SET ASIDE DEFAULT & DEFAULT JUDGMENT 
FILED BY RUSSELL T. ROESNER 
* TENTATIVE RULING: * 
 

Defendant Russel Roesner’s motion to set aside default and default judgment is denied.  

Plaintiff Judd Kessler obtained Roesner’s default on December 4, 2017 and then 

obtained a default judgment on November 29, 2018. Roesner filed this motion to set aside 

default and default judgment on May 28, 2019. Roesner’s motion is based upon three grounds: 

(1) inadvertence, surprise, mistake or excusable neglect under Code of Civil Procedure (“CCP”) 

§473(b), (2) the service of summons did not result in actual notice under CCP §473.5 and 

(3) the underlying dispute was between Kessler and Roesner’s business, not Roesner as 

an individual.  

CCP §473(b) 

A motion based upon CCP §473(b) must be filed within a reasonable time after 

discovery of the default or default judgment and no later than 6 months after entry of the default 

or default judgment. Here, the default was entered one and half years before this motion was 

filed. As such, the request to set aside the default under CCP §473(b) is not timely. The request 

to set aside the default judgment was just barely within the 6 month time limit. Roesner explains 

that he was admitted to the hospital in October 2018 and is still in the hospital. (Roesner Decl. 

¶12.) Under these circumstances, the Court finds that Roesner’s request to set aside the default 

judgment is timely. Unfortunately for Roesner, the Court cannot grant a motion to set aside a 

default judgment without also setting aside the default as that would be an idle act. (See, Pulte 

Homes Corp. v. Williams Mechanical, Inc. (2016) 2 Cal.App.5th 267, 273.) Therefore, the motion 

based upon CCP §473(b) is denied.  

CCP §473.5 

A motion based upon CCP §473.5 must be filed within a reasonable time, but no later 

than “(i) two years after entry of a default judgment against him or her; or (ii) 180 days after 

service on him or her of a written notice that the default or default judgment has been entered.” 
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(CCP §473.5.) Here, Roesner’s motion was filed within the outside time limits to bring a motion 

under section 473.5. In addition, Roesner’s health issues (which are discussed in detail in his 

papers) may be sufficient to show that he filed this motion within a reasonable time. Therefore, 

the Court will consider the merits of Roesner’s request. 

A court can grant “relief based upon a lack of actual notice under section 473.5… where 

a valid service of summons has not resulted in actual notice to a party in time to defend the 

action. (Tunis v. Barrow (1986) 184 Cal. App. 3d 1069, 1077–1078; § 473.5 subd. (a).) A party 

seeking relief under section 473.5 must provide an affidavit showing under oath that his or her 

lack of actual notice in time to defend was not caused by inexcusable neglect or avoidance of 

service. (Tunis v. Barrow, supra, 184 Cal. App. 3d at pp. 1077–1078; § 473.5 subd. (b).)”  

(Anastos v. Lee (2004) 118 Cal.App.4th 1314, 1319.)  

The proof of service shows that Roesner was personally served with the summons and 

complaint at 432 Wood Hollow Drive, Novato on October 22, 2017 by a registered process 

server. This address is the same address that Roesner is currently using.  

Roesner’s declaration states that “Service of Summons was invalid because 

DEFENDANT DID NOT SIGN A SERVICE”. (Roesner Decl. ¶6.) Roesner also states that he 

“did not sign or receive” court documents. (Roesner Decl. ¶7.) Roesner later states that he did 

not learn about this lawsuit until March 29, 2019 when the default judgment was mailed to his 

home. (Roesner Decl. ¶8.). In reply, Roesner states that he was not personally served with the 

complaint, “as [he] did not sign for it or open it.” (Roesner Reply Decl. ¶2.) However, Roesner 

does not explain where he was on October 22, 2017. Nor does he explain who could have been 

served at his house if it was not him.  

Plaintiff Judd Kessler declares that he received an email from Roesner about receiving 

“paperwork” on October 22, 2017 at 3:14pm. (Kessler Decl. ¶3.) This email was sent 6 minutes 

after Roesner was personally served according to the proof of service. Roesner does not 

dispute that he sent this email. He has also not explained what “paperwork” he was referring to 

if it was not the complaint. The logical conclusion is that the “paperwork” Roesner was referring 

to in his October 22 email was the summons and complaint.  

Considering these facts together, the Court is not convinced that Roesner was not 

served with the summons and complaint on October 22, 2017. However, even if the Court were 

to find that Roesner was not personally served, the email sent by Roesner on October 22, 2017 

shows that he had actual notice of the lawsuit.  

In the moving papers, Roesner explained that he had a severe mental illness and was 

admitted to the hospital in October 2018 and is still in the hospital. (Roesner Decl. ¶12.) In reply, 

Roesner and his wife provided additional details about Roesner’s illness and his difficulties 

handling his business starting in 2017. It appears that Roesner is offering facts in an attempt to 

show that he did not have actual notice of the lawsuit due to his mental health condition. 

However, the evidence offered by Roesner does not convince the Court that he was 
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incapacitated in October 2017. Roesner’s evidence offers only a few general statements about 

2017 and nothing specific about October 2017. In addition, Roesner’s October 22 email shows 

Roesner acting the manner of someone with capacity. Finally, the Court has concerns about 

Roesner’s changing story. In his moving papers, Roesner focused on his mental health issue in 

2018. The opposition pointed out Roesner’s timing issue and then, in reply, Roesner offered 

evidence of his mental state in 2017.  

The Court finds that Roesner cannot obtain relief under section 473.5 because he had 

actual notice of the lawsuit on October 22, 2017.  

Business vs. Personal Dispute 

Defendant also argued that he was unaware that this lawsuit was against him personally 

since the underlying dispute was between Plaintiff and Defendant’s company. The complaint 

makes it clear that Plaintiff was suing Defendant, not Defendant’s company. An argument that a 

plaintiff is suing the wrong defendant can be made during the normal course of litigation, 

however, it is not argument that will help Defendant show a lack of actual notice under CCP 

§473.5. Nor does such an argument change the timeliness issue in the CCP §473(b) argument.   

Proposed Answer 

Finally, the Court notes that no proposed answer is attached to the motion, which is 

required for motions brought pursuant to CCP §473(b) and §473.5. If the Court had legal 

grounds to grant this motion, it would continue this motion to allow Defendant time to submit a 

proposed answer. However, since the Court is not convinced that this motion should be granted 

there is no reason to continue the hearing. 

 

  

10.  TIME:  9:00   CASE#: MSC17-02021 
CASE NAME: CYPRESS CREEK EPC, LLC VS. CANA 
HEARING ON MOTION TO SEAL LIMITED PORTIONS OF DEPOSITION TRANSCRIPT 
FILED BY CANADIAN SOLAR (USA) INC. 
* TENTATIVE RULING: * 
 
Canadian Solar’s motion to seal is granted. 
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11.  TIME:  9:00   CASE#: MSC18-01941 
CASE NAME: CREDITORS ADJUSTMENT VS. ESSER INVESTMENTS. 
HEARING ON ORDER OF EXAMINATION AS TO JASON BERNIER 
* TENTATIVE RULING: * 
 
Not a Law & Motion matter.  No tentative ruling; debtor to appear for examination. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00051 
CASE NAME: JOHNSON VS. HRUDA 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT & DEFAULT 
FILED BY NICHOLAS HRUDA 
* TENTATIVE RULING: * 
 
Defendant Hruda’s unopposed motion to set aside the default is granted.  Plaintiff’s counsel 
has agreed to the motion. Defendant Hruda is directed to file his answer within 10 days of 
this hearing. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00605 
CASE NAME: IBRAHIM VS. PASTIME FOODS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED BY MOHAMED A. IBRAHIM 
* TENTATIVE RULING: * 
 
The application is continued to September 25, 2019 at 8:30 a.m. 

 

  

14.  TIME:  9:00   CASE#: MSC19-00871 
CASE NAME: VESCE VS. TULLOCH 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY JOHN BRIAN TULLOCH 
* TENTATIVE RULING: * 
 

The motion to compel arbitration is granted. Plaintiff’s claims against Defendants Pacific 

Union, Kelly Wood, and Dana Green are stayed pending resolution of the arbitration. 

I. Background 
 

This case concerns the sale of a residential property (the Property) on Happy Valley Road 

in Lafayette, CA. Plaintiff purchasers bring this action for fraudulent concealment; intentional 

misrepresentation; violation of Civil Code Sections 1102 and 2079; breach of fiduciary duty; and 

professional negligence, alleging that Defendants sellers and real estate brokers and agents 
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concealed and failed to disclose an encumbrance on the Property during the sale, and that 

Defendants Pacific Union, Kelly Wood, and Dana Green (together, the Broker/Agent 

Defendants) were negligent in failing to identify the encumbrance during the sale process. 

Defendant Brian Tulloch, in his individual capacity and as trustee of the Lucille Tulloch 

Contribution Trust (together, Tulloch), moves to compel arbitration on the basis of an arbitration 

clause in the purchase and sale agreement (the Agreement). The Broker/Agent Defendants 

have filed a qualified non-opposition arguing that they are not parties to the Agreement and 

seeking to have the matter stayed pending conclusion of arbitration. The parties do not dispute 

that the Broker/Agent Defendants are not parties to the Agreement and are therefore not 

subject to arbitration. Plaintiffs have filed a reply opposing the Broker Agent/Defendants’ request 

for a stay.  

II. Applicable Law 
 

On a motion to compel arbitration, the trial court determines whether there is a duty to 

arbitrate the controversy before it. California Code of Civil Procedure (CCP) § 1281.2. In 

performing this duty, the court is required “to examine and, to a limited extent, construe the 

underlying agreement.” United Transportation Union v. Southern California Rapid Transit 

District (1992) 7 Cal.App.4th 804, 808.  

III. Analysis 
 
a. Applicability of CCP § 1281.2(c) 

 
The parties do not dispute that there is a binding arbitration agreement. Instead, they 

disagree as to whether the question of arbitrability is governed exclusively by the Federal 

Arbitration Act (FAA) or whether California law applies.  

The FAA provides for mandatory arbitration on issues that are referable to arbitration under 

a written agreement. 9 U.S.C. § 3. In contrast, under California law, even in the presence of a 

valid agreement to arbitrate, a court may deny a motion to compel arbitration if a party to the 

arbitration agreement has a pending court action against a third party arising out of the same 

transaction or series of transactions and there is a possibility of conflicting rulings on a common 

issue of law or fact. CCP § 1281.2(c). 

Plaintiffs take the position that the FAA does not automatically preclude application of CCP 

§ 1281.2(c) and that since the Agreement is not clear that the parties intended to apply the FAA 

to the exclusion of California procedural law, CCP § 1281.2(c) applies. 

Defendant Tulloch takes the position that the Agreement unambiguously calls for exclusive 

application of the FAA on matters of enforcement and CCP § 1281.2(c) does not apply. 

The Agreement states, in relevant part: 

“The Parties agree that any dispute or claim in Law or equity arising between them 

out of this Agreement or any resulting transaction, which is not settled through 
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mediation, shall be decided by neutral, binding arbitration. The Parties also agree 

that any such disputes or claims with Broker[s], who, in writing, agree to such 

arbitration prior to or within a reasonable time after, the dispute or claim is 

presented to the Broker. The arbitrator shall be a retired judge or justice or any 

attorney with at least 5 years of residential real estate Law experience, unless the 

parties agree to a different arbitrator. The Parties shall have the right to discovery 

in accordance with the Code of Civil Procedure §1283.05. In all other respects, 

the arbitration shall be conducted in accordance with Title 9 of Part 3 of the 

Code of Civil Procedure. Judgment upon the award of the arbitrator(s) may be 

entered into any court having jurisdiction. Enforcement of this agreement to 

arbitrate shall be governed by the Federal Arbitration Act…. IF YOU REFUSE 

TO SUBMIT TO ARBITRATION AFTER AGREEING TO THIS PROVISION, YOU 

MAY BE COMPELLED TO ARBITRATE UNDER THE AUTHORITY OF THE 

CALIFORNIA CODE OF CIVIL PROCEDURE…” (emphasis supplied) 

The FAA has no provision by which pending related litigation may forestall arbitration: 

“[t]he Federal Arbitration Act does not include a provision comparable to Code of Civil 

Procedure Section 1281.2(c) and therefore requires courts to enforce written agreements even if 

there is pending litigation involving a third party that may result in conflicting rulings.” (citations 

omitted) Acquire II Ltd. v. Colton Real Estate Group (2013) 214 Cal.App.4th 959, 969.  

However, the FAA does not automatically preempt the application of state laws to a 

contract provision. As the United States Supreme Court found in Volt Info. Sciences v. Leland 

Stanford Jr.U. (1989) 489 U.S. 468, at p. 78, the FAA “simply requires courts to enforce privately 

negotiated agreements to arbitrate, like other contracts, in accordance with their terms.” In line 

with this, the Supreme Court of California directs that, in assessing whether parties have agreed 

that the Federal Arbitration Act should apply, courts are to “examine the language of the 

contract to determine whether the parties intended to apply the FAA to the exclusion of 

California procedural law and, if any ambiguity exists, to determine whether section 1281.2(c) 

conflicts with or frustrates the objectives of the FAA.” Cronus Investments Inc. v. Concierge 

Services (2005) 35 Cal.4th 376, 383. 

Plaintiffs argue that the Agreement is ambiguous as to the parties’ intentions because (a) 

the Agreement first states that enforcement shall be governed by the Federal Arbitration Act and 

then goes on to state that arbitration may be compelled under the authority of the California 

Code of Civil Procedure; (b) the Agreement states that “in all other respects, the arbitration shall 

be conducted in accordance with the Code of Civil Procedure”, and (c) the Agreement later 

states “[e]xcept as otherwise specified, this Agreement shall be interpreted and disputes shall 

be resolved in accordance with the Laws of the State of California.” Opposition 9:16 – 10:12. 

This argument is unavailing. Plaintiffs conflate the law to be applied to enforcement of 

the arbitration clause with the procedure to be applied to the conduct of the arbitration. These 

are distinct, and the Agreement is clear on its face as to the parties’ intentions with respect to 

each. The Agreement states unambiguously that arbitrability is to be controlled by the Federal 

Arbitration Act exclusively: “Enforcement of this agreement to arbitrate shall be governed by the 
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Federal Arbitration Act.” The later caution to signatories that they may be “compelled to arbitrate 

under the authority of the California Code of Civil Procedure” does not contradict the parties’ 

clear intention to have matters of enforcement governed by the FAA; it merely indicates that a 

California Court may enforce this agreement under the FAA. And rather than creating ambiguity, 

the provision that “in all other respects, the arbitration shall be conducted in accordance 

with…the Code of Civil Procedure” underscores the parties’ intention that matters of 

enforcement are carved out and made subject exclusively to the FAA. 

Having found that the Agreement is unambiguous, the Court need not address the 

second Cronus factor, whether section 1281.2(c) conflicts with or frustrates the objectives of 

the FAA.  

Tulloch’s motion to compel arbitration is granted. The claims against Pacific Union, Kelly 

Wood, and Dana Green are stayed pending outcome of the arbitration. 

 

  

15.  TIME:  9:00   CASE#: MSC19-01191 
CASE NAME: ATTARD VS. SELECT PORTFOLIO 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
( PER ORDER FILED 07-22-19 ) 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to August 21, 2019, at 9:00 a.m., in Department 21.  
The temporary restraining order shall remain in effect through the continued hearing date. 

 

  

16.  TIME:  9:00   CASE#: MSC19-01256 
CASE NAME: TSAI VS. HSIAO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY ISABEL A. HSIAO 
* TENTATIVE RULING: * 
 
The defendants have demurred to the complaint on the ground that it is time-barred under 
Probate Code section 9353. Plaintiffs contend that section 9353 does not apply to this case. 
Rather, they say, the Court should apply Code of Civil Procedure section 366.2 and overrule 
the demurrer. 

Relevant Statutory Authority 

Probate Code section 9353(a)(1) says: 

Regardless of whether the statute of limitations otherwise applicable to a claim 
will expire before or after the following times, a claim rejected in whole or in part 
is barred as to the part rejected unless, within the following times, the creditor 
commences an action on the claim or the matter is referred to a referee or to 
arbitration: If the claim is due at the time the notice of rejection is given, 90 days 
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after the notice is given. 

Code of Civil Procedure section 366.2(a) says: 

If a person against whom an action may be brought on a liability of the person, 
whether arising in contract, tort, or otherwise, and whether accrued or not 
accrued, dies before the expiration of the applicable limitations period, and the 
cause of action survives, an action may be commenced within one year after the 
date of death, and the limitations period that would have been applicable does 
not apply. 

Analysis 

It is undisputed that as to plaintiffs Tsai and Lai, claims against the estate were made and 
rejected, the claim was due at the time the notice of rejection was given, and the complaint was 
not filed until more than 90 days after the notice of rejection was given. Thus, on its face, 
Probate Code section 9353 bars the action. 

Opposing the demurrer, plaintiffs cite Allen v. Stoddard (2013) 212 Cal.App.4th 807 for the 
proposition that CCP section 366.2, as the more specific statute, prevails over Probate Code 
section 9353 if the two are in conflict. 

In the first instance, Allen did not relate to section 366.2. It related specifically to CCP section 
366.3. Second, it addressed a very narrow question, related to filing an action based on a 
promise to make a distribution from the estate: 

This case of first impression requires us to directly confront the issue of whether 
Probate Code section 9353 irreconcilably conflicts with Code of Civil Procedure 
section 366.3. We determine they do conflict on the very narrow point of how 
much time a claimant against an estate has to file suit based on a promise to 
make a distribution from the estate, such as a contract to make a will. 

(Id. at pp. 809-810; italics in original.) 

Plaintiffs do not contend that CCP section 366.3 (the statute at issue in Allen) applies here, and 
this case does not relate to a promise to “make a distribution from the estate.” This case is a 
straightforward breach of contract case. The decedent allegedly entered into a series of oral 
contracts to exchange money for services rendered, and after receiving the services, failed to 
pay the money he had promised.  

Indeed, Allen was very clear that it was not to be read broadly. “We only decide the case before 
us. And we recognize that by deciding only the case before us….” (Id. at p. 817.) Given that 
Allen limited itself to a narrow question concerning the relationship between CCP section 366.3 
and Probate Code section 9353 (the opinion further emphasizes its narrow scope by observing 
that while other questions concerning the relationship between the two statutes might exist, it 
was expressly declining to answer them), the Court cannot see how Allen can be extended to an 
entirely different statute. 
 
In the first instance, the language of section 9353 itself appears to support the conclusion that it 
controls over a general statute of limitations such as section 366.2. It says “Regardless of 
whether the statute of limitations otherwise applicable to a claim will expire before or after the 
following times….” Based on that language alone, it appears that the demurrer should be 
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sustained. The cases uncovered by the Court’s research also support that conclusion. 

Relevant are Zapata v. Meyers (1974) 41 Cal.App.3d 268 and Anderson v. Anderson (1995) 41 

Cal.App.4th 135. 

 

Zapata 

 

In Zapata, the plaintiffs were injured in a car accident with Carson, who died soon afterwards. 

Plaintiffs filed claims against Carson’s estate, which were rejected. Subsequently, plaintiffs filed 

suit against Carson’s estate, but did so more than three months after their claims were rejected. 

(Id. at pp. 269-270.) 

 

The trial court had sustained a demurrer brought under the then-existing section 714 of the 

Probate Code, which is the predecessor statute to section 9353, at issue here. Section 714 

required “that the complaint be filed within three months after the date plaintiffs had been served 

with the notices of rejection of their claims.” (Id. at p. 270.) Plaintiffs failed to file their complaint 

within three months after their claims were rejected. 

 

Much like here, plaintiffs contended that the trial court should have applied the then-existing 

section 353 of the Code of Civil Procedure (the predecessor statute to section 366.2) and 

overruled the demurrer. (Id. at p. 270.) Section 353 provided “that if a defendant dies while a 

cause of action survives, an action may be commenced against his representatives within one 

year after the issuance of letters.” (Id.) After reviewing other older authorities, Zapata applied the 

three-month limit. (Id. at p. 271.) (The Court recognizes that Zapata also appeared to rely on the 

principle that a “nonclaim” statute like section 714 could shorten, but not lengthen, a more 

general limitations period. Under Anderson, infra, it appears that is no longer the law. But that 

was not the basis on which Zapata was decided. Relevant here, Zapata found that when the 

plaintiffs had failed to file suit within the three-month period found in the Probate Code, the 

longer limitations period found in the Code of Civil Procedure did not rescue their claim.)  

 

Anderson 

 

At issue in Anderson was “the interrelationship of two statutes, Probate Code section 9353, and 

former Code of Civil Procedure section 353.” (Id. at p. 138.) In Anderson, the trial court had 

sustained a demurrer without leave to amend under section 353. (Id. at p. 137.) The trial court 

found that although the limitations period was tolled during the pendency of plaintiff’s claim 

against the estate, because the plaintiff had 22 days remaining on the limitations period under 

section 353 when the claim was filed, plaintiff had only 22 days—not 90—to file a lawsuit after 

the estate rejected the claim. (Id. at p. 138.) The trial court reasoned that “the claims statutes in 

the Probate Code do not extend the applicable statute of limitations.” (Id.) 

 

The Second District Court of Appeal reversed, relying on the language in Probate Code section 

9353 that says the claim is barred if no action is filed within three months “regardless of whether 

the statute of limitations otherwise applicable to a claim will expire before or after” that time. (Id.) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   08/14/19 

 
 

- 22 - 

That is, when deciding the “interrelationship” between the general statute of limitations and 

Probate Code section 9353, Anderson concluded section 9353 controlled. (Id. at pp. 139-140.)  

 

Anderson also noted that when relevant sections of the statutory scheme were modified, the 

Legislature said “the filing of a claim tolls the statute of limitations until rejection of the claim. 

Thereafter, the creditor has three months within which to bring an action, regardless of the time 

otherwise remaining on the statute of limitations.” (Id. at p. 140; italics supplied.)  

Under Evidence Code section 452(d), the Court takes judicial notice that plaintiffs Cai-Ting Lai 
and Wen-Yu Tsai each made claims against the Estate that were rejected on August 6, 2018. 
The complaint in this matter was not filed until December 2018, more than 90 days later. 
Plaintiffs have not opposed the demurrer with respect to plaintiff Peggie Chiang.  

The demurrer is sustained. Because no amendment could cure the timeliness issue, no leave to 
amend is granted. Defendant shall prepare a judgment of dismissal, separate and apart from 
any order on the demurrer. 

 

  

17.  TIME:  9:00   CASE#: MSN19-1301 
CASE NAME: IN RE: M. GARCIA 
HEARING ON PETITION TO/FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT RIGHTS  /  FILED BY CBC SETTLEMENT FUNDING, LLC 
* TENTATIVE RULING: * 
 
VACATED – Calendared by mistake. 

 

 

 
ADD-ONS 

 

18.  TIME:  9:01   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY FAY SERVICING, LLC, CITIBANK, N.A 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary adjudication brought by 
defendants Fay Servicing, LLC, and CitiBank, N.A.  The motion is granted as to Issue No. 1 
and Issue No. 2.  The motion is denied as to Issue Nos. 3, 4, 5, and 6.  The basis for this ruling 
is as follows. 
 
 A. Issue No. 1. 
 
 Defendants’ motion is granted as to Issue No. 1.  Defendants’ opening evidence 
exhaustively demonstrates that at all pertinent times defendants had a good faith belief that 
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plaintiffs’ loan was in default, and made numerous good faith attempts to work with plaintiffs to 
cure the default.  (Fact Nos. 1-53 and evidence there cited.)  Defendants did not discover the 
mistake made by CoreLogic Tax Services, LLC until December 2017, after this litigation was 
commenced.  (See, plaintiffs’ response to Fact No. 25 [“there is no evidence of any Fay 
employee specifically learning of Corelogic’s role until Fay tasked an employee to investigate its 
errors in December 2017”].) 
 

Defendants have offered no opposition evidence raising a triable issue of fact on the 
question of whether any employee associated with defendants acted with a willful and conscious 
disregard of plaintiffs’ contractual rights, much less that such conduct was so egregious as to 
rise to the level of “despicable” conduct.  (Civ. Code, § 3294, subd. (c).)  The Court notes that 
most of defendants’ opposition evidence concerning punitive damages deals with the issue of 
employer ratification.  However, in light of the Court’s finding above, that issue is moot; there 
was no qualifying “despicable” conduct to ratify. 
 
 B. Issue No. 2. 
 
 Defendant Fay’s motion is granted as to Issue No. 2.  Defendant is not liable for breach 
of contract, because it is not a party to the contract.  (Galope v. Deutsche Bank Nat'l Trust Co. 
(9th Cir. 2016) 666 Fed. Appx. 671, 674 [“there is no contractual relationship between a 
mortgagor and a loan servicer”]; Conder v. Home Sav. of Am. (C.D.Cal. 2010) 680 F.Supp.2d 
1168, 1174 [“[t]he fact that Aurora entered into a contract with HSA to service Plaintiff's loan 
does not create contractual privity between Aurora and Plaintiff”].) 
 
 C. Issue No. 3. 
 
 Defendants’ motion is denied as to Issue No. 3.  There is a triable issue of fact 
concerning whether plaintiffs committed a material, unexcused breach of the subject mortgage 
loan contract. 
 

With regard to the first alleged breach, plaintiff Gina Guidotti Smith testified that 
defendant Fay agreed to obtain the August 2015 payment that had been sent to the wrong 
address.  (Plaintiffs’ Evidence, Exh. “L”, depo. pages 107:25–109:23.)  Defendants have never 
explained why they did not simply obtain the August 2015 payment from the beneficiary and 
credit it to plaintiffs’ loan, or at least notify plaintiffs that they had been unable to do so and 
request that plaintiffs cancel the August 2015 check and issue a new check.  It seems like 
common sense. 

 
Further, the implied covenant of good faith and fair dealing would require that a technical 

problem like sending a payment directly to the beneficiary rather than to the mortgage loan 
servicer should not result in foreclosure.  (See, Foley v. Interactive Data Corp. (1988) 47 Cal.3d 
654, 684 [the implied covenant operates as "a kind of 'safety valve' to which judges may turn to 
fill gaps and qualify or limit rights and duties otherwise arising under rules of law and specific 
contract language"].)  The transfer from one loan servicer to another is often a time of peril for 
borrowers, when mistakes can happen and confusion arise.  This is why there are specific 
notice requirements for such transfers. 
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Finally, while the parties were still sorting out the August 2015 payment, defendants sent 
plaintiffs a demand letter with a grossly inflated default amount.  (Defendants’ Exh. 14 [11-17-15 
“Late Payment Notice”].)  This cut off plaintiffs’ ability to fix the problem with the August 2015 
payment.  Defendants cannot be heard to complain of a minor default that their own mistake 
made it impossible to cure. 
 

With regard to the second alleged breach, the failure to pay insurance, defendants have 
not demonstrated that plaintiffs were in default.  The deed of trust contemplated that insurance 
might be paid by the mortgage loan servicer from an escrow account, rather than directly by the 
borrower, and that is what happened in the case at bar.  (See plaintiffs’ response to Fact No. 33 
and evidence there cited.) 
 
 D. Issue No. 4. 
 
 Defendants’ motion is denied as to Issue No. 4.  The analysis set forth above as to Issue 
No. 3 applies with equal force to Issue No. 4.  Defendant CitiBank’s alleged breach of contract 
directly led to the foreclosure of plaintiffs’ residence, which in turned caused plaintiffs’ damages. 
 
 E. Issue No. 5. 
 
 Defendant Fay’s motion is denied as to Issue No. 5.  Defendant argues that it is entitled 
to summary adjudication of plaintiffs’ Third Cause of Action, which is for alleged violations of the 
federal Real Estate Settlement Procedures Act.  Defendant’s theory is that plaintiffs cannot 
prove that the alleged violations damaged plaintiffs. 
  
  E-1. Count One. 
 
 Count One is based on defendant Fay’s alleged failure to adequately respond to 
plaintiffs’ RESPA notices, dated April 24 and May 23, 2017.  Plaintiffs’ theory is that if defendant 
had adequately investigated the claim of error, it would have discovered that (1) plaintiffs’ 
understanding was that defendant had agreed to obtain their August 2015 payment from the 
beneficiary and apply it to their loan, and (2) the “Late Payment Notice” sent in November 2015 
grossly overstated the amount of plaintiffs’ default. 
 

Defendant Fay does not try to negate the existence of the alleged RESPA violations.  
Instead, it makes a multi-faceted argument in support of the proposition that plaintiffs cannot 
prove RESPA damages.  This argument lacks merit. 
 

Foreclosure-Related Damages 
 

 Defendant Fay appears to be arguing for a blanket rule that foreclosure-related damages 
can never be recovered as RESPA damages.  This argument lacks merit.  (See, Wanger v. 
EMC Mortgage Corp. (2002) 103 Cal.App.4th 1125, 1137-38; Johnstone v. Bank of Am., N.A. 
(N.D.Ill. 2001) 173 F.Supp.2d 809, 813–814 [complaint alleged sufficient causal connection 
between RESPA violation and foreclosure to withstand a motion to dismiss].) 
 
 The Jenkins decision is distinguishable.  (See, Jenkins v. JPMorgan Chase Bank, N.A. 
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(2013) 216 Cal.App.4th 497, 532, overruled on other grounds in Yvanova v. New Century 
Mortgage Corp. (2016) 62 Cal.4th 919, 939, fn. 13.)  There was no dispute in Jenkins that that 
the borrower was in default; accordingly, the court found that it was the default, and not the 
RESPA violation, that proximately caused plaintiff’s foreclosure-related damages.  In the case at 
bar, plaintiffs vigorously dispute that they were in default.  The Allen decision that defendant 
cites in the reply memorandum is distinguishable on the same ground.  (See, Allen v. United 
Fin. Mortg. Corp. (N.D.Cal. 2009) 660 F.Supp.2d 1089, 1097.) 
 

Civil Code Section 1058.5 
 

 Defendant Fay argues that any failure to respond properly to plaintiffs’ RESPA notices 
did not cause plaintiffs’ damages, because even if defendant had discovered CoreLogic’s error, 
it could not have reversed the foreclosure.  Defendant did not receive the first notice until 
April 25, and the trustee’s deed had been recorded on April 24.  This argument lacks merit. 
 
 First, the Court finds that Civil Code section 1058.5 does not require a previous court 
order invalidating a trustee’s deed for a notice of rescission to be effective: the notice is 
self-executing.  Indeed, the Mulhall decision cited by defendant Fay so held.  (See, Mulhall v. 
Wells Fargo Bank, N.A. (N.D.Cal. 2017) 241 F. Supp. 3d 1046, 1054 [“title was restored to 
Plaintiff upon rescission of the TDUS, and placed the parties in the status quo immediately prior 
to the sale”].)  Further, the Court points out two problems with defendant Fay’s interpretation of 
section 1058.5. 
 

First, many notices of rescission are recorded voluntarily, when an irregularity is called to 
the attention of the mortgage loan servicer or the beneficiary.  This is often not a practical 
problem, because the beneficiary has purchased the property at the trustee’s sale through a 
credit bid; undoing the sale is simple.  Yet defendant Fay’s interpretation would require the 
trustee to file some kind of lawsuit and obtain a court order before recording a notice of 
rescission.  It seems highly unlikely that the Legislature so intended. 

 
Second, in addition to performing the function of rescinding the trustee’s deed, the notice 

of rescission also gives notice of the rescission to others.  If defendant Fay had timely recorded 
such a notice in the case at bar, the purchaser could not have closed escrow on its sale to the 
current owners, and those owners in turn could not have put a new mortgage loan against the 
property.  Yet defendant Fay’s interpretation of section 1058.5 would require the trustee to wait 
until it had somehow obtained a court order or judgment before giving notice. 
 
  Defendant Fay correctly points out that the notice of rescission would not have been 
automatically binding on the purchaser.  However, if plaintiffs can prove that there was no 
unexcused default, defendant would likely have prevailed in any litigation involving the 
purchaser.  (See, Bank of America v. La Jolla Group II (2005) 129 Cal.App.4th 706, 714 [“[t]he 
sale was improper because the loan was current and therefore the beneficiary had no right to 
exercise the power of sale”].  See also, Bisno v. Sax (1959) 175 Cal.App.2d 714, 724-725.) 
 
 Finally, the passage from the La Jolla decision that defendant Fay quotes is pure, 
unconsidered dicta, and is not binding on the Court.  (See, La Jolla, supra, 129 Cal.App.4th at 
717 “[t]he question is now moot, however, so we do not decide it”].) 
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Emotional Distress Damages 

 
 While there is apparently no Ninth Circuit Court of Appeal decision on point, the majority 
of federal decisions construing RESPA hold that RESPA plaintiffs may recover emotional 
distress damages.  (McLean v. GMAC Mortg. Corp. (11th Cir. 2010) 398 Fed. Appx. 467, 471.  
See also, Joern v. Ocwen Loan Servicing, LLC (E.D.Wash. Sep. 2, 2010) 2010 U.S.Dist.LEXIS 
92703, at *8 [“the majority of courts consistently found that RESPA's actual damages provision 
includes recovery for emotional distress”].)  This is in accord with the general rule that RESPA’s 
“pecuniary loss” rule is liberally construed in favor of the borrower.  (See, Phillips v. Bank of Am. 
Corp. (N.D.Cal. Oct. 11, 2011) 2011 U.S.Dist.LEXIS 117296, at *13.)  The Court finds that 
plaintiffs can recover emotional distress damages in the case at bar. 
 
 As a fallback argument, defendant Fay argues that plaintiffs have not offered opposition 
evidence of their emotional distress damages, and that this precludes plaintiffs from relying on 
such damages to create a triable issue of fact.  This argument lacks merit because defendant 
did not introduce opening evidence negating emotional distress damages, and so did not shift to 
plaintiffs the burden of coming forward with opposition evidence.  Instead, defendant made a 
legal argument that certain categories of damages, including emotional distress damages, are 
not recoverable.  The Court has addressed that legal argument. 
 
  E-2. Count Two 
 
 Defendant Fay’s motion all but ignores Count 2 of the Third Cause of Action.  In this 
count, plaintiffs allege a second RESPA violation: recording the notice of default when the loan 
was not more than 120 days delinquent. 
 

Defendant does not articulate a reasoned argument why plaintiffs could not recover 
damages for this violation.  Further, as plaintiffs correctly point out, defendants could not 
manufacture the required 120-day delinquency by improperly refusing payments.  (Cf., Bisno, 
supra, 175 Cal.App.2d at 724-725.) 

 
  E-3. Plaintiff Gina Guidotti Smith. 
 
 Defendant Fay argues that plaintiff Gina Guidotti Smith lacks standing to pursue a 
RESPA claim, because she is not the borrower.  The Court has not considered this argument, 
because it was raised for the first time in the reply memorandum. 
 
 F. Issue No. 6. 
 
 The Court denies summary adjudication as to Issue No. 6, for the reasons stated in the 
Court’s ruling of May 15, 2019.  The Court has not considered defendants’ new argument, 
raised for the first time in the reply memorandum, that the Fourth Cause of Action for violation of 
the California Rosenthal Act is barred by the applicable one-year statute of limitations.  The 
argument should have been raised in the opening memorandum, so that plaintiffs would have a 
fair opportunity to respond. 
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 G. Evidentiary Matters. 
 

Defendants’ request for judicial notice, filed on March 19, 2019, is granted. 
 
The objections stated in plaintiffs’ opposition separate statement, filed on May 7, 2019, 

are overruled.  They are not in proper form if viewed as evidentiary objections, and they appear 
to be directed to the language of the purportedly undisputed facts rather than to specific items 
of evidence. 
 

The Court rules as follows on defendants’ evidentiary objections, filed on May 17, 2019.  
The Smith Declaration: all are overruled.  The Fredman Declaration: Nos. 1 through 11 and 13 
through 17 are sustained; No. 12 is overruled. 

 
 The Court has not considered defendants’ reply evidence, which should have been 
submitted with the opening papers. 

 

 

19.  TIME:  9:01   CASE#: MSN19-0837 
CASE NAME: ADAMS VS. DIRECTOR OF THE DMV 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY DEDANIM ADAMS 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 9/11/19 at 9:00 am. 

 

 

20.  TIME:  9:02   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS. RICHARD PERALTA 
SPECIAL SET HEARING ON: EX PARTE APPLICATION 
SET BY PARK SUMMIT ESTATES HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
The HOA asks the Court to let it join in Peralta’s motion for summary adjudication, which is 
directed at the Oughs’ prayer for punitive damages. The request for a joinder is denied. 

A simple joinder is insufficient in the context of a motion for summary adjudication. A party 
seeking summary adjudication must support its motion with a separate statement. Failure to do 
so is fatal. (Frazee v. Seely (2002) 95 Cal.App.4th 627, 636.) 

Further, notice of a motion for summary adjudication must be served on all other parties at least 
28 days before the time appointed for hearing. The hearing is set for August 28, 2019. The 
hearing date was set by order dated June 10, 2019. The joinder was served by electronic 
service on August 1, 2019. That means that the joinder was served 27 days before the hearing, 
without accounting for any additional time to account for method of service. (See Code of Civil 
Procedure section 12c [when an act is to be done a specified number of days before a hearing, 
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exclude the date of the hearing and then count backwards].) 

Finally, even if each of these procedural defects were not independently fatal to the joinder 
request (and each of them is, separately and independently), the Court also considers that while 
the case may generally arise from the same nucleus of operative facts, the HOA and Peralta are 
in quite different positions as related to the Oughs’ claim for punitive damages. Permitting the 
HOA to simply join in Peralta’s motion would not serve the economy and efficiency of the Court 
or the parties. 

 

 

 


